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OQpi nion by Hairston, Adm nistrative Trademark Judge:

Aneri can Cyanam d Conpany has petitioned to cancel a
regi stration owed by Mcrosurge, Inc. for the mark
DETACHATI P for *“grasper, dissector, scissors for use in

surgery.”?!

As grounds for cancellation, petitioner alleges
that for many years prior to respondent’s all eged date of
first use, petitioner has been engaged, through its

Davi s+Geck division, in the nmanufacture, sale, and

1 Regi stration No. 1,828,839 issued March 29, 1994; alleging a
date of first use of April 1, 1992 and a date of first use in
commerce of July 1, 1993.
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advertising of surgical products and instrunents; that on or
about April 15, 1976 it began using the mark D- TACH on
surgical and dental needles; that it is the owner of a
registration for said mark and goods?, and that respondent’s
mar k DETACHATI P, when applied to its goods, so resenbles
petitioner’s mark D-TACH as to be likely to cause confusion.

Respondent, in its answer, denied the salient
al l egations of the petition for cancellation.

Before turning our attention to the facts and nerits of
this case, we nust first consider several evidentiary
matters. The first involves petitioner’s notion to strike
the testinmony (and acconpanyi ng exhi bits) of respondent’s
w t ness, John Kilcoyne, concerning respondent’s sales
brochures and product information sheets. Petitioner
mai ntai ns that respondent failed to provide this information
and the rel ated docunents during discovery. Respondent,
however, maintains that petitioner did not request such
informati on and docunents in its discovery requests. After
review of petitioner’s discovery requests, we find no
interrogatory or production request which covers sal es
brochures and product information sheets. Mbreover,
petitioner has pointed to no particular interrogatory or

production request which seeks such information or

2 Regi stration No. 1,054,271 issued Decenber 14, 1976; all eging
dates of first use of April 15, 1976.
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docunents. In view thereof, petitioner’s notion to strike
is denied.

Next, respondent has noved to strike the testinony of
petitioner’s witness, Alan Lanb, concerning petitioner’s
| evel of sales. Respondent contends that petitioner failed
to provide this information during discovery. A review of
respondent’s di scovery requests reveals that respondent
sought this information by way of its interrogatory no. 4.
Petitioner objected to the interrogatory on the ground that
the information was irrelevant. It is well settled that
sales of a party’s goods under its involved mark i s proper
matter for discovery. Thus, petitioner nmay not refuse to
furnish this information on the ground that it is irrel evant
and then introduce testinony with respect thereto at trial.
See e.g., Super Valu Stores, Inc. v. Exxon Corp., 11 USPQd
1539, 1543 (TTAB 1989) [It woul d defeat the purpose of the
di scovery process to allow a party to introduce evidence
with respect to matters at trial which it objected to during
di scovery as confidential]. In view thereof, respondent’s
nmotion to strike is granted and petitioner’s testinony
regarding its sales will be excluded.?

Lastly, during petitioner’s rebuttal testinony period,
it submtted, under notice of reliance, all of respondent’s

responses to petitioner’s first set of interrogatories,

3 Even if we had considered this testi nony, our decision herein
woul d be the sane.



Cancel l ation No. 23,117

first request for adm ssions, and first request for
production of docunments. Respondent has noved to strike
these materials as inproper rebuttal. Petitioner, however,
contends that these materials “bear directly on the
deposition of respondent’s witness, M. Kilcoyne.” During
rebuttal testinony, a petitioner may introduce facts and

W t nesses appropriate to deny, explain or otherw se
discredit the facts or witnesses of respondent. See Wstern
Leat her Goods Conpany v. Blue Bell, Inc., 178 USPQ 382 (TTAB
1973). Inits notice of reliance, petitioner failed to
speci fy how any of the responses relied upon deny, explain
or otherwi se discredit M. Kilcoyne's testinony. In view

t hereof, and because it is not apparent from our reviewthat
any of the such responses deny, explain or otherw se
discredit M. Kilcoyne's testinony, respondent’s notion to
strike is granted.

The record in this case consists of trial testinony,
with exhibits, taken by both parties; a copy of petitioner’s
pl eaded registration introduced during the testinmony of its
W t ness, Alan Lanb; and respondent’s notice of reliance on
certain of petitioner’s responses to discovery requests.

Both parties filed briefs on the case and were
represented by counsel at the oral hearing held before the

Boar d.
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The record shows that since 1976, petitioner, through
its Davis+CGeck division, has used the mark D- TACH on
suturing needles. D TACH suturing needles are used by
surgeons, nurses and ot her hospital personnel. Petitioner’s
product manager, Alan Lanb, testified that:

A D-TACH needle is a needle that is renovabl e on

command of the operator hinself. It elimnates

the need for a scrub nurse or an assistant to cut

the needle fromthe suture during the procedure.

(Deposition p. 10).

In addition to distributing pronotional materials, such
as sal es brochures and product information sheets, to
surgeons and nurses, petitioner advertises in journals
directed to these individuals.?

Respondent M crosurge, Inc. uses the mark DETACHATI P on
sci ssors, graspers and dissectors used for |aparoscopic
procedures. Respondent’s products are al so used by surgeons
and nurses. The DETACHATI P products are made up of two
parts, a handle and a shaft, which are sold both separately
and together. The mark is used on both parts. Each handle
sells for approximtely $100 and each shaft sells for
approxi mately $280-385. According to respondent’s w tness,
M. Kilcoyne, the process by which DETACHATI P products are

purchased is an involved one. Not only does a

representative of respondent neet with the surgeons, nurses

* Al though petitioner contends in its brief on the case that D
TACH suturing needl es have been wi dely advertised, petitioner’s
witness M. Lanb offered no advertising figures to support this
contention.
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and ot her hospital personnel who will be using the
particul ar product, but the surgeon eval uates the product in
an actual procedure. Respondent advertises in journals
directed to health care professionals and at trade shows.
M. Kilcoyne testified that there have been no incidents of
actual confusion in the three years since it began use of
its mark.
Priority
Petitioner’s testinony establishes that it has used its

regi stered mark prior to respondent’s date of first use.

Li kel i hood of Conf usion

Petitioner contends that its D TACH mark is well-known
and strong; that a conparison of its mark and respondent’s
mar k DETACHATI P shows a marked simlarity in sound; that
both parties’ goods are marketed to and used by the sane
cl ass of custoners, nanely, surgeons, nurses and ot her
hospi tal personnel; and that where, as here, nedi cal
products are involved, it is especially inportant here to
avoid a likelihood of confusion.

Respondent, on the other hand, argues that there are
differences in pronunciation of the marks; that while both
parties’ goods are used during surgery, they are used for
very different purposes, i.e., petitioner’s goods are
suturing products and respondent’s products are used to

cut/grasp tissue; that respondent’s products are purchased
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only after a careful selection process; and that there have
been no i nstances of confusion.

After careful consideration of the record and the
parties’ arguments, we find that the contenporaneous use of
the marks D TACH and DETACHATIP in connection with the
respective products is not |likely to cause confusion. W
reach this conclusion because the parties’ marks D TACH and
DETACHATI P differ not only in sound and appearance, but al so
in meani ng, due to their high degree of suggestiveness as
applied to the respective goods. Further, petitioner has
not shown that the parties’ goods are rel ated.

Turning first to the marks, although petitioner has
argued that its D TACH mark is well known and strong, there
is insufficient evidence in this record to support this
conclusion. As noted previously, not only did petitioner
fail to set forth the dollar anobunt spent advertising and
pronmoting its mark, but in the absence of evidence as to how
petitioner’s sales stack up against its conpetitors, or
testinmony fromcustoners or potential custoners for
petitioner’s products, we have no basis for concluding that
petitioner’s mark is a particularly strong mark inits
field.

Al so, contrary to petitioner’s argunent, the mark D-
TACH i s highly suggestive of a suturing needle which, as

described by its owmm wtness, “is renovable on conmand of
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the operator hinself.” In this regard, we also note the

foll ow ng excerpt frompetitioner’s product information

sheet .

CAVIS+GECK intro- Meadle frees the suture passage through tissue.
duces DJACH Meadles—  smoothly, easily.., Speed up procedures
the madern detachabla every time. with D-TACHE Meedles,
needle with the consistent Mew B-TACH Megdles  the modern detachable
pufl-aff strength. A are extra-sharp, gxtra-  needles.

gentle pull on the D-TACH  strong... made of special
steel alloys for greater
resistance to bending. Al
receive E-Z Pass peo-
cessing for smoother

Simlarly, respondent’s DETACHATIP mark is highly suggestive
of a surgical grasper, dissector, and scissors with a
detachabl e tip.

Further, there is insufficient evidence in this record
fromwhich we nmay conclude that the parties’ goods are
closely related. It is not enough that the parties’ goods
are used by the sane people. As respondent points out, the
goods are used for very different purposes, and there is
nothing in this record to suggest that suturing needl es and
graspers, dissectors and scissors for use in surgery are the
ki nds of goods which purchasers woul d expect to emanate from
a single source under the sane or simlar marks.

As to respondent’s renmai ning argunent, while the goods
i nvol ved herein are nedical products, this case is somewhat
different fromthose relied on by petitioner which invol ved
phar maceuti cal preparations where confusion could result in
severe consequences for the patient.

Decision: The petition to cancel is denied.
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